
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

CASE NO:  PFA/NP/3008/2001/NJ 

In the complaint between: 

 

Joseph Thema First Complainant 
Jonathan Thema Second Complainant 
 

and  

 

Metal Industries Provident Fund Respondent 
 
 

INTERIM RULING IN TERMS OF SECTION 30J OF THE PENSION FUNDS ACT OF 
1956  

 
 

1. This is a complaint lodged with the Office of the Pension Funds Adjudicator in terms 

of section 30A(3) of the Pension Funds Act 24 of 1956 (“the Act”). The complaint 

relates to the payment of a death benefit in terms of section 37C(1)(a) of the Act. 

 

2. No hearing was held.  An investigation under my supervision was conducted by my 

assistant, Mr Naleen Jeram.  For reasons which appear below, I have chosen to 

hand down an interim ruling. 

 

3. The complainants are Joseph Thema and Jonathan Thema, both adult males, 

currently unemployed and residing at Thembisa, Gauteng.  The complainants are 

represented by Mr A Denga of Joubert Scholtz Inc attorneys.   

 

4. The respondent is Metal Industries Provident Fund, a pension fund falling within the 

ambit of pension fund organization as defined in section 1 of the Act (“the fund”). 

The fund is represented by Ms René Dukhi (of its pensions department). 

 

5. Ms Puleng Josephine Thema was employed by Circuit Breaker Industry Limited and 
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subsequently became a member of the fund.  She was married to Mr Ntiane Josias 

Thema.  Three major children were born from this union, namely, Mr Samuel Thema 

(born on 14 September 1966), Mr Jonathan Thema (born on 30 July 1970) and         

Mr Joseph Thema (born on 14 July 1973). 

 

6. On a date not apparent from the papers, Ms P Thema passed away.  It is common 

cause that the deceased was survived by four dependants, that is, her 64 year old 

widower, the complainants and her other son, Mr Samuel Thema. 

 

7. The investigation conducted by the fund revealed that all four dependants were 

unemployed and financially dependent on the deceased at the time of her death.  

Furthermore, they were all living in the same household.  Based on the above 

information, the fund decided to award the entire death benefit of R166,861.87 to Mr 

N J Thema, the deceased’s husband.   

 

8. The complainants were dissatisfied with the decision of the fund. Mr Denga acting on 

their behalf contended that the board of management failed to apply its mind by 

making a decision to pay the entire benefit to the deceased’s husband. He could not 

understand how the benefit could be paid to the deceased’s husband when the 

deceased’s major children were still alive and in need of maintenance. He argued 

that the exclusion of the complainants by the fund amounted to maladministration of 

the fund as a result of which the complainants have suffered financial prejudice.  He 

requested an order setting aside the decision of the fund and directing the fund to 

pay a portion of the benefit to the complainants.  

 

9. The fund in its initial response stated that the benefit was paid in accordance with 

section 37C of the Act and merely repeated the factual considerations considered by 

the board.  Hereafter, my assistant specifically requested the fund to reconsider its 

response and deal with the allegations contained in the complaint.  In her 

subsequent response, Ms Dukhi contended that Mr Thema was paid in two 
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capacities, namely, as the husband of the deceased and “guardian” of the major 

children (in passing, it should be noted that strictly speaking it is not correct in law to 

speak of a guardian of major children, but one assumes the fund envisages the 

benefit to be applied at the behest of the father for the possible benefit of the major 

children at his discretion).  Ms Dukhi telephonically informed my assistant that the 

reason why the respective benefits were not specified was that the children were not 

minors.  Accordingly, she requested that the complaint be dismissed. 

 

10. The payment of the death benefit is regulated by section 37C(1)(a) of the Act, which 

reads: 

 
37C.Disposition of pension benefits upon death of member. 

 

(1) Notwithstanding anything to the contrary contained in any law or in the rules of a registered 

fund, any benefit payable by such a fund upon the death of a member, shall, subject to a 

pledge in accordance with section 19(5)(b)(i) and subject to the provisions of section 37A (3) 

and 37D, not form part of the assets in the estate of such a member, but shall be dealt with 

in the following manner: 

 

(a) If the fund within twelve months of the death of the member becomes aware of or 

traces a dependant or dependants of the member, the benefit shall be paid to such 

dependant or, as may be deemed equitable by the board, to one of such dependants 

or in proportions to some of or all such dependants. 
 

11. In terms of this section, the board was required to distribute the death benefit 

amongst the dependants in such proportions as deemed equitable by itself. From the 

response of Ms Dukhi, it appears as if the fund decided that each dependant should 

share in the distribution.  However, by virtue of the major children all being 

unemployed and dependent on the deceased, and living in the same household as 

their father, the board decided to award the entire benefit to Mr Thema in his 

capacity as “guardian” and as well as his personal capacity. 
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12. In my view, such a distribution is contrary to section 37C of the Act, in that the 

proportions due to each dependant are not specified.  The section specifically 

requires the benefits due to each dependant to be determined and paid accordingly. 

The failure by the board to identify the dependants’ entitlements may lead to further 

legal problems.  For example, were Mr Thema to pass away before the utilization of 

the death benefit, the remaining benefit shall form part of his estate and not be 

distributed to the dependants.  Effectively, monies allocated for the exclusive use of 

the dependants may be utilized for other purposes. Such an anomaly was clearly not 

intended by the legislature and therefore it is essential for the fund to specify the 

amounts due to each dependant. 

 

13. Furthermore, no evidence has been adduced by the fund to explain why the benefits 

due to the major children should be paid to their natural father.  That is, the major 

children, by virtue of being adults are in their own rights entitled to receive their 

respective portions of the benefit. 

 

14. Be that as it may, it would be imprudent to make a final order at this stage for the 

following reasons. No hearing was held and the fund has not properly addressed the 

merits of this case.  Furthermore, Mr N J Thema and Mr Samuel Thema, who both 

have a substantial interest in this matter have not been joined as parties to these 

proceedings.  Accordingly, it would be wise to join them as respondents to this 

complaint.  It is also appropriate to refer this matter back to the board of 

management of the fund to properly exercise its discretion in terms of section 37C of 

the Act or alternatively advance further arguments as to why the benefit should only 

be awarded to Mr N J Thema. 

 

15. Accordingly, the interim order of this tribunal is as follows: 

 

15.1 Mr N J Thema and Mr Samuel Thema are joined as the second and third 

respondents respectively to the complaint in terms of section 30G(d) of the 
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Act. 

 

15.2 The complainants are directed to serve a copy of the complaint, subsequent 

submissions and this interim ruling upon the second and third respondents, 

within 7 days of the date of this ruling. 

 

15.3 The respondent fund is directed to serve a copy of its response and 

subsequent submissions upon the second and third respondents, within 7 

days of the date of this ruling. 

 

15.4 The decision of the respondent fund to award the entire benefit of                       

R166,861.87 to Mr N J Thema is unlawful and hereby set aside. 

 

15.5 The respondent fund is directed to properly exercise its discretion in terms         

of section 37C(1)(a) of the Act and inform all the parties of its decision                

together with the reasons therefore, within 6 weeks of the date of this                 

ruling. 

 

15.6 Any party aggrieved by the decision of the fund made in terms of 15.5                

shall be entitled to lodge written objections with this tribunal. 

 

15.7 Upon receipt of the aforesaid objections, a final ruling shall be made by this        

tribunal. 

 

DATED at Cape Town this 6th day of September 2001. 

 

 

_________________________________ 

John Murphy 
Pension Funds Adjudicator 


	John Murphy

